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EASTERN DI VI SI ON

In the Matter of the
Extradi ti on of
4:12 M) 17 DDN

N N e N

AVl ATI AS TO | SRAEL.

MEMORANDUM AND ORDER
Pendi ng before the court inthis international extradition case are
(1) the notion of the United States for an order detaining respondent Avi
Atias (Doc. 9) and (2) the notion of respondent Atias for leave to
conduct certain prehearing discovery (Doc. 22).

BACKGROUND

Respondent Avi Atias was arrested in this district on February 7,
2012, upon a conplaint filed by the United States in this District Court
under 18 U. S.C. § 3184. Section 3184 authorizes the issuance of an
arrest warrant for the apprehension of a person charged with crininal
activity within the jurisdiction of a foreign governnent which has a
treaty or convention with the United States for extradition. See 18
U S C § 3184.

The conplaint invokes the Convention on Extradition (Convention)
between the United States and the State of Israel that went into effect
on Decenber 5, 1963 (Doc. 1-4, at 6-14), and the Protocol for Extradition
(Protocol), that went into effect on January 10, 2007 (Doc. 1-4, at 18-
29).

The conpl ai nt al | eges t hat respondent Avi Atias is charged in Israel
with several violations of the penal |laws of Israel and that a warrant
for his arrest was i ssued by an Israeli judge. The conplaint states that
extradition of Atias to Israel has been requested by the State of Israel.
Upon this conplaint, an arrest warrant was issued.

On February 7, 2012, following his arrest, Atias was brought before
the wundersigned for an initial appearance. (Doc. 2.) Furt her
proceedi ngs, including a detention hearing, were set for February 10,
2012. Upon notion of respondent Atias, the pending hearings were reset
to February 13, 2012. (Doc. 7.) On February 10, 2012, the United States
filed a notion for an order detaining Atias pending his extradition to
Israel. (Doc. 9.) On February 13, 2012, the parties requested, and the



court granted, a resetting of the pending hearings to March 30, 2012.
Further extensions of time were requested and granted for respondent
Atias to file a notion for an order authorizing certain discovery
efforts. Such a notion was filed on April 30, 2012. (Doc. 22.)
Argunents on the discovery notion were heard on May 9, 2012. (Doc. 27.)

MOTI ON FOR DI SCOVERY

Respondent Atias seeks |eave of court to engage in two discovery
efforts inadvance of his extradition hearing. Atias seeks the issuance
of subpoenas for two presently sitting United States Senators, Senator
Mtch MConnell of Kentucky and Senator Johnny |sakson of Georgia, to
conpel the Senators to testify about the vote by the United States Senate
on the Protocol for Extradition that occurred on Septenber 15, 2006.
Atias argues that the Protocol was not voted on by the United States
Senate in the manner prescribed by the Constitution of the United States.

Al so, he seeks t he production of evidence related to the all egations
against himof crimnal activity that formthe basis of the Request for
Extradition. Atias argues that he is entitled to the discovery of the
underlyi ng evi dence pursuant to the Convention and the Protocol, because
the court has inherent authority to order it, and because the di scovery
requests are relevant and limted in scope. He argues that the
docunent ary al | egati ons agai nst himare i naccurate and contai n omni ssi ons
and m sstatenents.

Subpoenas to the Senators

Atias cannot be extradited to Israel unless a valid treaty so
provi des. E.g. Argento v. Horn, 241 F.2d 258, 259 (2d Gr. 1957); cf.
United States ex rel. Saroop v. Garcia, 109 F.3d 165, 168 (3d G r. 1997).
The Executive Branch of the United States Governnent is without authority
to seize a fugitive froma foreign country and surrender him to that
country w thout such a treaty. Valentine v. United States, ex rel.
Nei decker, 299 U. S. 5, 8-9 (1936); 18 U S.C. § 3184 (“Wenever there is
a treaty or convention for extradition between the United States and any
foreign government . . . .")

Atias argues that the Protocol of Extradition between the United
States and Israel is not a valid treaty, because it was not properly
ratified by the United States CGovernment under the law of the United




States.! He argues this is the case because he believes there was not a
constitutionally mandat ed quorum of Senators present on the floor of the
Senate to legitinize the Senate’s conduct of business on Septenber 15,
2006, when it voted on the Protocol.?

Atias seeks the issuance of subpoenas for Senator MConnell and
Senator |sakson to conpel them to testify about their personal
recoll ections of the vote by the Senate on the Protocol on Septenber 15,
2006.

Atias argues that, regardl ess of what the Senate’'s official record
states occurred, the CSPAN tel evision recording of the Senate’s session
shows that a question arose on the floor of the Senate about the presence
of a quorum that a quorumcall was effected by the Presiding Oficer of
the Senate, Senator |sakson, that the quorum call was interrupted by
Senator McConnell, that the business of the Senate proceeded, that the
vote on the Protocol was taken by a division vote, that the facial
denmeanors of Senators MConnell and |Isakson, and a comment by Senat or
McConnell to Senator |sakson (“Very creatively done, M. President”)
indicated that, when the vote was taken and the passage of the
ratification resolution was noted in the record, a quorumfor conducting
Senat e busi ness was in fact not present. |If this was true, Atias argues,
the Senate did not give its advice and consent to the Protocol as the
Constitution requires and the Protocol did not becone a | awful basis for
his extradition fromthe United States to Israel.

CSPAN television record of Septenber 15, 2006
The undersi gned has revi ewed t he CSPAN tel evision recordi ng of the
Protocol vote that Atias refers to.® The rel evant portions of the Senate

lUnder the Constitution, the President has the “power, by and with
the Advice and Consent of the Senate, to nake Treaties, provided two
thirds of the Senators present concur.” U S. Const. Art. I, 8§ 2, cl.
2.

2IA] mpjority of each [Congressional House] shall constitute a
guorumto do business . . . .” US Const., Art. I, 85, cl. 1.

3See: http://ww. c-spanvi deo. org/ program 194317-1 (Il ast vi ewed on
June 18, 2012). In the following text, the court will indicate the
| ocations of relevant statenents on the record by stating their
chronol ogi cal locations in the recording, whichis two hours, thirty-four
m nutes, and thirty-four seconds | ong.
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fl oor session on Septenber 15, 2006, are described as follows. At
approximately 2 minutes and 50 seconds into the CSPAN recording of the
Senat e proceedi ngs, Senator Mtch MConnell (as the Assistant Majority
Leader) announced the business of the Senate for that day and the next
several days.

00: 03: 21: Senator MConnel | : “That will be the first vote of the
week. W are also attenpting to clear some nominations and
treaties for today. And we hope to have an agreenent on those
for later this norning. M. President, | wanted to nmake a few
observations about the war on terror . . . . M. President,
| yield the floor.”

00: 10: 50: Presiding Oficer:* “The Denocratic Leader is recognized.”
Senator Harry Reid: “Thank you, M. President. | think ny
friend, the mpgjority whip, is talking about things that do not
exist. W have now in the Senate a bi-partisan agreenent on
how t o approach the [issues relating to the war on terror]

01:12:30: Unidentified speaker: “A quorumis not present.”

Presiding Oficer: “The Cerk will call the roll.”

G erk begins calling the nanes of Senators.

[ The quorum call continued for one hour, seventeen m nutes,
and ten seconds, until the follow ng business occurred.]

02:29: 40: Senator MConnell: “M. President.”
Presiding Oficer: “Majority Wip.”
Senat or McConnel | : “l ask unani nous consent that further
proceedi ngs on a quorumcall be dispensed with.”
Presiding Oficer: “Wthout objection.”

02:29:49: Senator MConnell: “M. President, | understand thereis a
bill at the desk that is due a second reading.”
Presiding Oficer: “The derk will report.”

[ The derk begins reading the title of a bill.]

Senat or McConnel | : “In order to place the bill on the
cal endar Y

4Senat or Johnny | sakson of Georgi a.
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02: 31:10:

02: 31: 57:

02: 32: 48:

02: 32: 54:

02: 33: 00:

02: 33: 05:
02: 33: 06:

Presiding Oficer: “Wthout objection.”

Senat or McConnel | : “Now, M. President, | understand, | ask
unani nous consent that the Senate inmediately proceed to
executive session to consider the follow ng: nom nations on
today’' s executive cal endar, No. 892, No. 895, No. 898, and
No. 899. | further ask unani nous consent that the nom nations
be confirmed and bl ocked, that notions to reconsider be laid
upon the table, the President be inmediately notified of the
Senate’s action, and the Senate then return to |legislative
session.”

Presiding Oficer: “Wthout objection.”

Senat or McConnel | : “M. President, | ask unani nous consent
that the Senate proceed to executive session to consider the
followng treaties on today’s executive cal endar, Nos. 16° and
18. | further ask unaninous consent that the treaties be
consi dered as having passed through their vari ous
parlianentary stages up to and including the presentation of
the resolution of ratification, that any comrttee conditions,
decl arati ons, or reservati ons be agreed to as applicabl e, that
any statenments be inserted in the Congressional Record as if
read, and that the Senate take one vote on the resol utions of
ratification to be considered separate votes. Further, that
when the resolutions of ratification are voted upon, the
notion for reconsideration be laid upon the table and the
President be notified of the Senate’'s action, and that
following the disposition of the treaties the Senate return to
| egi sl ative session

Presiding Oficer: “Wthout objection.”

Senat or McConnel | : “1 ask for a division vote on the
resolutions for ratification.”

Presiding Oficer: “All those in favor stand up and be
count ed.

Presiding Oficer: “All  those opposed stand up and be
counted.”

[Brief, slight sound of chuckling by unidentified person.]

Presiding Oficer (with slight smle on his face): “I't is
the opinion of the chair that two-thirds of the Senators

present have voted in the affirmative. The resol utions of

ratification or agreenents are agreed to.”

The court takes judicial notice of the fact that the treaty
identified as itemMNo. 16 on the Senate’s executive session on Septenber
15, 2006, was the “Protocol Amending 1962 Extradition Convention wth
I srael : 109-03.” See http://ww. foreign.senate.gov/treaties/details/109-
03 (last viewed on June 18, 2012).
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02: 33:20: Senator MConnell (with slight snile on his face): “Very
creatively done, M. President. | ask unani nous consent that,
when the Senate conpletes its business today that the Senate
stand i n adj our nment 8

02:34:32: Presiding Oficer: “The Senate stands [in adjournnment].”

The Congressional Record
The Congressional Record journalistic record of the Senate’'s
proceedi ngs on the Protocol Amending the 1962 Extradition Convention with
I srael on Septenber 15, 2006, is nore concise than the CSPAN recording
i ndi cat es:

[ Senator] McCONNELL. M. President, | ask unani nbus consent
that the Senate proceed to consider the following treaties on
today’s Executive Calendar: Nos. 16 and 18. | further ask

unani nous consent that the treaties be considered as having
passed through their various parlianmentary stages, up to an
i ncluding the presentation of the resolutions of ratification;
that any comrittee conditions, declarations, or reservations
be agreed to as applicable; that any statenments be printed in
the RECORD as if read; and that the Senate take one vote on
the resolutions of ratification to be considered as separate
votes; further, that when the resolutions of ratification are
vot ed upon, the notion to reconsider be laid upon the table,
the President be notified of the Senate’'s action, and that
following the disposition of the treaties, the Senate return
to legislative session.

The PRESI DI NG OFFI CER. Wthout objection, it is so ordered.

M. M CONNELL. M. President, | ask for a division vote on
the resolutions of ratification.

The PRESI DI NG OFFI CER. A divisionis requested. Al Senators
in favor of the resolutions of ratification will stand and be
count ed.

Those opposed will stand and be counted.

On a division, two-thirds of the Senators present and
voting having voted in the affirmative, the resol utions of
ratification are agreed to.

The resolutions of ratification are as foll ows:

[Treaty Doc. 109-3 Protocol Anending 1962 Extradition
Convention Wth Israel]

Resol ved (two-thirds of the Senators present concurring

therein), That the Senate advise and consent to the
ratification of the Protocol between the CGovernnent of the
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United States of Anerica and the Governnent of the State of
I srael Amending the Convention on July 6, 2005 (Treaty Doc.

109-3).

Thereafter, the Senate took up Treaty Doc. 109-6, the U N
Convention Against Corruption. See 152 Cong. Rec. S9662 2006
(Hei nOnli ne).

Rel evant events follow ng the Septenber 15, 2006 Senate vote

On Decenber 21, 2006, President George W Bush issued his witten
ratification and confirmation of the Protocol, based upon the reported
action of the United States Senate giving its advice and consent to
ratification of the Protocol on Septenber 15, 2006, “two-thirds of the
Senators present concurring therein.” (Doc. 1-4, at 16.)

On January 10, 2007, the United States Departnment of State notified
the State of Israel that the Governnent of the United States had
completed all of its internal procedures for entry into force of the
Protocol and that the Protocol will enter into force on January 10, 2007.
(Doc. 1-4, at 15.)

On February 2, 2012, the United States fil ed a conpl ai nt seeking the
extradition of Avi Atias fromthe United States to |Israel, based upon the

2006 Protocol for Extradition between the United States and Israel.
Atias was arrested on February 7, 2012, upon this conpl aint.

The United States has attached to the conplaint a certified copy of
the Convention on Extradition Between the United States and Israel,
signed in Washington, D.C., on Decenber 10, 1962. (Doc. 1-4, at 7-14.)

Also attached to the conplaint is a certified copy of the
anbassadorial Note from the Anerican State Departnment to the Israeli
Enbassy that the Governnment of the United States had “conpleted all of
its internal procedures for entry into force of the [ Protocol between the
United States and | srael anendi ng the Convention on Extradition of 1962].
Therefore, in accordance with Article 12(2), the Protocol will enter into
force on the date of this note.” (Doc. 1-4, at 15.) The Note was dated
January 10, 2007. (1d.)

The anbassadorial Note to the Israeli governnment was based upon the
Ratification of the Protocol Amending the 1962 Convention on Extradition
between the United States and Israel. President George W Bush signed
the Ratification instrunent, a certified copy of which is attached to the
complaint filed in this extradition action, on Decenber 21, 2006. (Doc.
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1-4, at 16-17.) The President’s ratification instrument included his
finding that “The Senate of the United States of Anerica by its
resolution of Septenber 15, 2006, two-thirds of the Senators present
concurring therein, gave its advice and consent to ratification of the
Treaty.” (1d.)

DI SCUSSI ON
Atias seeks to test whether the Senate's action on Septenber 15,
2006, conplied with the Constitution when resolution on advise and
consent was voted on. Atias specifically argues:

First, as the two known Senators present during the

ratification vote on the Protocol, they have personal

knowl edge as to how many Senators were present during the

proceedi ngs and whether or not a valid quorumwas present in

order to do business. If there were less than 51 Senators

present, then the Senate was not authorized to do busi ness and

the vote on the Protocol would have been invalid. |If there

were at |east 51 Senators present, then the next question

posed is whether or not they saw 34 Senators who voted in

favor of the Protocol . . . to give valid advice and consent

to the President for ratifying a treaty.

(Doc. 22, at 19.)

Atias argues that he should be allowed to question Senators
McConnel | and | sakson about their recollections on two facts. He would
ask each how nmany Senators were present on the Senate floor when the
di vision vote on the Protocol was taken on Septenber 15, 2006. |If there
were the 51 needed to constitute a constitutional quorum he would ask
t hem whet her or not they saw 34 Senators vote in favor of the Protoco
(two-thirds of a m ni mum nunber constituting a quorum. He would offer
the Senators’ testinony at the extradition hearing, hoping to prove that
there were less than a constitutional quorumor |ess than the nunber to
gi ve advi ce and consent regarding the treaty Protocol

The United States argues that whether or not the Protocol was
lawfully voted on by the Senate is a political question outside the

proper ken of the Judicial Branch of the United States Government, citing

Terlinden v. Ames, 184 U S. 270 (1902). In Terlinden, the Inperial
German Consul in Chicago sought the extradition of Gerhard Terlinden to
the Kingdom of Prussia for comritting various crinmes of fraud. The

extradi ti on was sought pursuant to the extradition treaty between the
United States and t he Ki ngdomof Prussia, dated June 16, 1852. Terlinden
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was arrested in the Northern District of Illinois. He filed a petition
for a wit of habeas corpus alleging in part® that no treaty for the
extradition of fugitives existed between the United States and t he Ger man
Enpire. This was because the 1852 treaty ended with the creation of the
German Enpire and the adoption of its Constitution in 1871, and because
no extradition treaty existed between the United States and the Gernman
Enpire or the Kingdom of Prussia since 1852. The district court denied
Terlinden's petition. 184 U S. at 273.

The Suprene Court affirmed the decision of the district court. |Its
path to that conclusion in sone respects supports the position of Atias,
and in others the position of the United States. The Suprene Court spent
much effort describing the history of the treaty rel ati ons between the
Ki ngdom of Prussia, the German Enpire, and the United States. 1d. at
282- 88. In describing whether the federal courts should ultinately
deci de whet her the Ki ngdomof Prussia had the power to participate in the
treaty relationship with the United States, the Court stated, “W concur
in the view that the question whether power remains in a foreign state
to carry out its treaty obligations is in its nature political and not
judicial, and that the courts ought not tointerfere with the concl usi ons
of the political departnent in that regard.” [|d. at 288. The Court
guot ed Chi ef Justice Taney with approval:

The treaty is therefore a | aw nmade by the proper authority,

and the courts of justice have no right to annul or disregard

any of its provisions, unless they violate the Constitution of

the United States. ”
Id. at 288-89 (quoting Doe v. Braden, 57 U S. 635, 657 (1853)(bolding
added)). Further, the Court stated, “In the United States, the genera
opi ni on and practice have been that extradition should be declined in the
absence of a conventional or legislative provision.” 184 U S. at 289.

And finally:

The deci sions of the Executive Departnent in matters of
extradition, withinits own sphere, and i n accordance with the
Constitution, are not open to judicial revision, and it
results that where proceedings for extradition, regularly and
constitutionally taken wunder the acts of Congress, are
pendi ng, they cannot be put an end to by wits of habeas
cor pus.

5Terlinden al so argued, anong other things, that the extradition
conplaint did not allege an extraditable offense. 184 U S. at 273.
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Id. at 290 (bol di ng added).

All of that said, this court has linmted authority to determnine
whet her the asserted Protocol, as the required treaty basis for Atias’'s
extradition, is extant under the Constitution.

Presence of quorum on Septenber 15, 2006

Atias argues that there is a substantial basis for believing the
Senate did not constitutionally act on the Protocol on Septenber 15
2006, and he wants the testinmony of the two senators who might be able
to prove his assertion. Fromthe record before it, Atias has failed to
provide a basis for such an argunent.

The record is entirely insufficient to indicate that the Protoco
vote was not in conpliance with the Constitution’s requirenents for
| awf ul advi se and consent by the Senate or for the presence of a quorum
for the proper conduct of Senate business. Atias’'s argunents are founded
upon speculation that the interruption of the quorum call and the
perceived jocular interplay between Senators MConnell and |sakson
i ndi cated they knew there was no quorum present. The record is bereft of
any evi dence that woul d persuade a reasonabl e person to specul ate in that
regard.

The rules of the Senate inpliedly presune that, when the Senate is
in session, there is a quorum of Senators present to conduct business
unl ess the absence of a quorum is suggested.’” See Riddick’s Senate

'Senate Rule VI regarding a quorum provides:

QUORUM - ABSENT SENATORS MAY BE SENT FOR

1. A quorum shall consist of a majority of
the Senators duly chosen and sworn.

2. No Senator shall absent hinmself from the
service of the Senate w t hout | eave.

3. If, at any tinme during the daily sessions
of the Senate, a question shall be raised by
any Senator as to the presence of a quorum
the Presiding Oficer shall forthwith direct
the Secretary to call the roll and shal
announce the result, and these proceedings
shal | be w thout debate.

4. \WWhenever upon such roll call it shall be
ascertained that a quorum is not present, a
- 10 -



Procedure: Precedents and Practices, S. Doc. 101-28, Quorum at 1038
(http://ww. gpo. gov/fdsys/ pkg/ GPO RI DDI CK- 1992/ pdf / GPO- Rl DDI CK-1992- 11
1. pdf )(last viewed June 18, 2012). Atias's basis for questioning the
constitutionality of such a rule is wthout foundation. The sane
practice of the Senate in its efficient operation is constitutionally
buttressed by the express rule that, when the presence of a quorum for
conducting business is expressly challenged, a quorum call nay be nade
and until a quorumis present, no business other then recess may occur.
I d.

Atias proffers that he has prima facie evidence that there was not
a quorum present when the Protocol was voted on, because Senator Byron
Dorgan of North Dakota chall enged the presence of a quorum preceding the
time of the Protocol vote. A careful review of the CSPAN record does not
i ndi cat e who nade the statenent, quoted above, suggesting the absence of
a quorum  Wioever suggested the absence of a quorum in Senate floor
proceedings, it is commonplace for the absence of a quorum to be
suggested, which is followed by a quorum call, which is term nated by
unani nous consent before the quorumcall is conpleted. This procedure
“permits the Senate to use the quorumcall to obtain a brief delay to
work out some difficulty or await a senator’s arrival.” See:
http://ww. senat e. gov/reference/glossary termiquorumcall.htm (I ast
vi ewed on June 20, 2012).

Furthernmore, in the treaty proceedings on Septenber 15, 2006,
Senat or M Connell asked for a single division vote on two treaties,
i ncluding the extradition protocol between the United States and | srael.
This is not an unusual procedure when the Senate takes a final vote on

majority of the Senators present may direct
the Sergeant at Arns to request, and, when
necessary, to conpel the attendance of the

absent Senat or s, which order shall be
determned w thout debate; and pending its
execution, and wuntil a quorum shall be

present, no debate nor notion, except to
adjourn, or to recess pursuant to a previous
order entered by unaninous consent, shall be
in order.

See http://ww.rul es. senate. gov/public/index.cfn?p=Rul eVl (I|ast
visited June 18, 2012).
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non-controversial treaty matters.?8 The jocular interplay between Sen.
| sakson and Sen. MConnell at the time of the division vote on the
Protocol is entirely consistent with the Senate’'s usual proceedings.
Atias’s argunent that the senators’ denmeanors and statenments indicate
that the Protocol vote occurred despite a lack of a quorumis entirely
specul ative and an insufficient basis for subjecting nmenbers of the
Senate to provide information to the court pursuant to a subpoena.

Al ternative basis for finding Protocol in effect

The Suprenme Court recognized that, besides express operation of
lawful creation, a treaty agreenent my be recognized and enforced
because the executive branches of government of the requesting and
requested nations acted as though the treaty was in full force and
ef fect. Even if the court were to find that the Senate did not
constitutionally give its advice and consent to the Protocol, the
Protocol was enforceable, because the executive branches of the
governnments of the United States and |srael have acted as though the
Protocol is and has been in full force and effect. See Terlinden, 184
U S. at 289-90; see also Saroof v. Garcia, 109 F.3d at 171-73; cf. Reyes-

Vasquez v. U S Atty. Gen., No. 3:07-CV-1460, 2007 W 3342759, at *3
(MD. Pa. Nov. 8, 2007).
The event s descri bed above regardi ng t he i nternati onal anbassadori al

actions of the United States and | srael regarding the Protocol follow ng
t he Sept enber 15, 2006 Senate vote, plus the conmunications and docunents
attached to the extradition conplaint filed in this court for Atias’'s

8 See: http://ww.gpo.gov/fdsys/ pkg/ CPRT- 106SPRT66922/ pdf / CPRT-
106SPRT66922. pdf.

In recent years, with the proliferation of roll call votes and
the increasing nunber of treaties concluded by the United
States, the Senate frequently has approved two or three
treaties en bloc, with a single roll call vote covering all of
them As noted, on occasion it also has used the alternative
procedure of approving treaties by division vote. In those
i nstances the Presiding Oficer asks the Senators present to
indicate their position by standing to be counted and then
announces his conclusion that at |east two-thirds of those
present have voted in favor of the resolution of ratification.
On Cctober 18, 2000, for instance, the Senate approved 33
treaties on diverse subjects by division votes.
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extradition, establish beyond cavil that the Protocol is in |aw ul
exi st ence. Atias’s argunents to the contrary are insufficient as a
matter of fact and | aw ®

Underl yi ng evi dence

Atias seeks production of 23 categories of information and
docunents, all of which, he argues, are either referred to in the State
of Israel’s Request for Extradition and its Affidavit in Support, or are
evi dence that supports the pending allegations.

The United States objects to the court ordering that this
informati on be produced, because the docunents attached to the
governnment’'s conplaint, i.e. the certified docunments supplied by the
State of Israel, are a sufficient basis for the court to find probable
cause, and because the information sought by Atias challenges the
credibility of the Israeli government’'s evidence. The government’s
argunments for the rejection of Atias’s request for prehearing discovery,
whil e they reflect accurate statenents of the aw, do not entirely denean
Atias’s request for discovery.

First, the court nust | ook to the |anguage of the relevant treaty
for the definition of “the evidence sufficient to sustain the charge.”
See 18 U. S.C. § 3181. See also Charlton v. Kelly, 229 U S. 447, 460
(1913). Article X bis of the Protocol, captioned “ADM SSIBILITY OF
DOCUMENTS, ” provi des that the docunents supplied by I srael are adm ssi bl e
evidence in the extradition hearing. (Doc. 1-4, at 24-25.)

However, the subject nmatter of Atias’'s request for prehearing
di scovery is not only the governnent’s evidence, but evidence Atias may
obtain to offer at the hearing in his own behalf. In this regard,
Atias’'s entitlenent to discovery is linited by the well-established
nature of international extradition proceedings. These proceedings are
intended to provide a basis for the presiding magistrate judge to
determi ne whether or not there is probable cause to believe Atias
commtted the offenses alleged in the conplaint. E. g., United States v.
Webe, 733 F.2d 549, 553 (8th Cir. 1984). Nevertheless, the extradition
hearing is not to be turned into a trial of the allegation on their
nerits. Charlton, 229 U S. at 462.

SAtias’s argunent that any anticipated use by the Senators of the
Speech and Debate C ause of the Constitution, to bar their being required
to respond to his subpoenas woul d be unfounded, is now noot.
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The admissibility of hearing evidence is limted to that which is
rel evant to the probabl e cause issue. In the Matter of the Extradition
of Handanovic, 826 F. Supp. 2d 1237, 1239-40 (D. O. 2011); see also Cen
Yi n- Choy v. Robi nson, 858 F.2d 1400, 1407-08 (9th Cir. 1988) (holding the
probabl e cause standard applies to each essential elenent of the crines
for which extradition is sought). However, the scope of evidence to be
of fered on behalf of Atias is limted in extradition proceedings to that
whi ch “expl ai ns the requesting country’s proof and excl udes contradictory
or inpeaching evidence.” Handanovic, 826 F. Supp. 2d at 1239; see al so
Rios v. United States, No. 10-2192 (PJS/FLN), 2011 W 915162, at *3 (D.
M nn. Feb. 24, 2011).

The court has inherent authority to order prehearing di scovery. Cen
Yi n-Choy , 858 F.2d at 1407; Handanovic, 826 F. Supp. 2d at 1239-40.

Equal Iy inportant, prehearing discovery is authorized by the 1963
Convention. Article XIl of the 1963 Convention states:

If the requested Party requires additional evidence or
information to enable it to decide on the request for
extradi tion, such evidence or information shall be submtted
toit within such tine as that Party shall require.

(Doc. 1-4, at 36.) It is not a sufficient answer by the government to
Atias’s discovery requests that the United States does not have the
requested information, because the Convention burdens I|srael, not the
United States, with providing the evidence or information required by the
court. 1

The rel evance of the specific items of information Atias seeks is
limted by the allegations in the conplaint, the Request for Extradition,
and the underlying Affidavit.

Extradition conplaint
The extradition conplaint alleges that Atias violated certain
specified penal |aws of Israel, including:

Penal Law, 5737-1977; Contravention of Lawful Direction
(8287(a)); Theft (8384); otaining Anything by Deceit
(8415(1)); Forgery (8418); Use of a Forged Docunent

1°The term “Requested Party,” as used in the Convention and in the
Protocol, refers not only the Executive Branch of the Government of the
United States but also the Judicial Branch, including the presiding
Magi strate Judge. See Quinn v. Robinson, 783 F.2d 776, 787 (9th Cir.
1986) .
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(8420(2));, Inpersonating Hol der of Certificate (8441(i)); and
Passport Forgery (88(a)(5) of the Passport Law, 5712-1952).
(Doc. 1, at 1.)
The conpl aint describes the facts upon which the Israeli arrest
warrant was issued for Atias thus:

In July of 2003, a Stay of Exit Order was issued in
| srael against Avi Atias due to his failure to pay alinony to
his forner wife. In February 2004, Avi Atias, using the
identity of his brother, Oer Atias, obtained an Israeli
passport and fled to the United States in violation of the
Stay of Exit Order.

(ld. at 2.)

Request for Extradition
Attached to the conplaint is the Request for Extradition by the
Israeli Mnistry of Justice (Request). This docunent describes the facts
supporting the allegations that Atias violated the crininal |aws of
Israel. It does so with greater factual specificity than the conplaint
filed by the United States.
The facts are alleged in the Request thus:

B. The Facts of the Case

On Novenber 1, 1998, a stay of exit order (hereinafter: “the
First Order”) was issued by the Tel Aviv Fanily Court agai nst
Atias, for not paying alinony to Ms. Lilach Atias Ozarzon
(hereinafter: “Lilach”), Atias’'s divorcee, and to his
children. The First Order was issued by the Family Court in
order to guarantee the paynment of alinony that had been agreed
upon between the couple.

3. According to the Family Court’s protocols, on Novenber

8, 1998, the court dismssed the First Order on the condition

that Atias provide two guarantors for the paynent of the debt.

Snethesay d edt ader vesrescdinded Aiasves ddetoleae lsrad but ddmat pay s ddisto
Lilach and to his children, and left Israel. Lilach was unable to recoup
payrment from Atias’s guarantors.

4. According to the Family Court’s protocols, between 1998
and 2003, Atias frequently traveled abroad, and often
travelled to the USA. On July 16, 2003, Atias returned to
Israel. Shortly afterwards, Atias asked the court to issue a
stay of exit order against him thus rel easi ng t he guarantors.
Based on his request, a new stay of exit order was issued
against Atias on July 24, 2003 by the Tel Aviv Family Court
(hereinafter: “the Second Order”).
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5. Two nonths later, Atias requested the dismssal of the
Second Order. Atias clainmed he was [] residing in the USA,
and that for this reason the Second Order shoul d be resci nded.
Atias’s request was rejected on October 26, 2003, by the
Fam |y Court. Atias requested to appeal the decision to the
Israeli Suprene Court. However, his request was rejected on
Decenmber 31, 2003.

6. On January 28, 2004 Atias approached the Israeli
Mnistry of the Interior and requested that a new I D card and
a new passport be issued for him Atias clained that he | ost
his ID and his passport. The Israeli Mnistry of Interior
i ssued Atias a new Israeli passport (No. [xxxx]7154).

7. On February 1, 2004 Atias again approached the Israeli
Mnistry of Interior, this tinme pretending to be his brother,
Oer Atias (hereinafter: “Cfer”). The Israeli Police suspects
that Atias presented his brother’'s ID card and, while
pretending to be Oer, clainmed that he | ost his passport. He
requested that the Mnistry of Interior issue a new passport
in the name of Oer Atias.

8. According to the investigation, the Mnistry of Interior
issued a new passport on behalf of Oer Atias, Israeli
Passport No. [ xxxx] 8170 (hereinafter: “the Falsified
Passport”). The Falsified Passport contains a picture of
Ati as.

9. On February 9, 2004 Atias fled Israel to the USA using
the Falsified Passport. Atias has not returned to Israel
si nce.

10. As Atias is currently not in Israeli territory and has
not been questioned in this matter, a crimnal indictnment has
not yet been filed against him Upon his extradition to
Israel, and after he is questioned by Israeli Police
investigators, a crimnal indictnment is expected to be filed
agai nst Ati as.

C. Atias's \Wereabouts

11. In her statenment to the Israel Police, dated August 6,
2004, Lilach stated that she suspected Atias left Israel.
Atias had previously stated, during the Fanily Court heari ngs,
that his address was in Mssouri, St. Louis, USA and that his
t el ephone number is +1 ([xxx]) [xxx]-7895, and Lilach stated
that she called Atias at this tel ephone nunber (Lilach did not
renenber the specific date of the call). According to Lilach,
Atias’s wi fe answered the tel ephone and call ed Atias to answer
the conversation. Lilach heard Atias say “Hello”, and then
she hung up. Lilach recorded their conversation and provi ded
the recording to the Police.

12. According to information provided by I nterpol -Jerusal em
Atias entered Israel on July 16, 2003 and has not |eft Israel
since. Oer is listed as having entered the United States on
February 9, 2004. However, Oer is currently in Israel, and
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has not left Israel. O er provided a statenent to the Israeli

Police in which he stated that his Israeli |.D. card has been
stol en, and he believes the stolen |.D. card was used i n order
to issue a falsified passport. |In light of the above, it is

the belief of the Israel Police that Atias entered the United
States using the Falsified Passport and that he has not |eft
the country since.

13. Atias was recently located by the I'mrigration & Custons
Enforcement (1 CE) representative in Israel, who inforned
I nterpol -Jerusalemon April, 2011, that Atias was located in
M ssouri, St. Louis, USA. [].

(Doc. 1-1, at 4-6.)

Affidavit in Support of Request
The witten affidavit of Attorney Ariela Segal Antler, the District
Attorney of Tel Aviv, is filed in support of the conplaint and the
request for extradition.
Par agraphs 6 through 13 of the affidavit describe in simlar words
the facts set forth in the paragraphs that constitute the “Facts of the

Case” portion of the Request for Extradition, quoted above. Paragraphs
14 through 35 describe additional evidence learned in the investigation
by Israeli Police, beginning with Lilach filing her conplaint against
Atias with the Israeli Police. At that tinme, she provided the police her
recording of Atias’s voice in her phone call to Atias’'s tel ephone nunber
in the United States. (Doc. 1-3, at § 14.) At that tinme, the Israeli
Pol i ce exam ned the evidence, found no basis to investigate further,
because border control records did not indicate that Atias had |eft
Israel, and closed the case. (ld. at T 15.)

Oer’'s Statenent to Israeli Police
On Sept enmber 12, 2004, Oher Atias filed a conplaint with the Israeli
Pol i ce, because when he tried to get a new ID card, he learned and told

the authorities that a picture of his brother, Avi Atias, not a picture
of hinself was on the official record of his passport. (ld. at | 22.)

In his statenent to authorities, Ofer said he called a phone nunber
in the United States and spoke with his brother Avi. In this
conversation, Avi said he had fled Israel because he had been depressed
and wanted to conmit suicide; Avi said he felt his only option was for
use a forged passport to enter the United States. (1d. at  23.)

Oer told police that Avi had been living in the United States for

ten years. He returned to Israel in 2003, but had a problem | eaving
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Israel due to the stay of exit order. *“According to Oer, Atias felt
that he had to return to his famly in the USA and took Ofer’'s ID card
during one of his visits in OQer’s house.” (ld. at T 24.) Over told the
police that he spoke with his brother every two nonths and that Avi lives
with his wife, Ainee, in the United States, and works as a conputer
engineer. (ld. at | 25.)

Oer told the police that the signature, handwiting, and photo on
the official Israeli formrequesting the issuance of a passport are not
his but Avi's. (ld. at Y 26.)

The affidavit of District Attorney Ariel Segal Antler also states
that Ofer withdrew his conplaint and the Israeli Police closed the file.
(ld. at ¢ 27.)

Case Against Avi Atias reopened in July 2005
However, following Lilach's request, on July 17, 2005, Israeli
Poli ce reopened the case. (Ld. at 11 16, 27.) The police took
addi tional statements fromOfer and Lil ach, and anal yzed docunents of the
Mnistry of the Interior. (ld. at § 16.) Wth this new information,
further attenpts to |ocate Avi Atias were nmade. (ld. § 17.)
Lilach’s statenent recounted her earlier information. (ld. § 19-

21.)

Oer’s additional statement was that he did not assist Avi in
escaping Israel. Wen he could not find his national ID card, he went
to the authorities to get another. The ministry clerk told himthat his
I D had been stolen and fraudulently used to issue a passport. (lLd. at
1 29.) Oer thereafter filed a conplaint with the Israeli Police. (ld.
at § 30.)

The District Attorney’'s affidavit further states that the Interpol -
Jerusal em agency’s infornmation is that Avi Atias entered Israel on July
16, 2003, and has not left; rather, the official records indicate that
Oer is the person who left Israel for the United States on February 9,

2004. However, Oer is nowin Israel. The Israeli Police suspect that
Avi Atias entered the United States using the forged passport. (Ld. at
1 35.)

Prehearing di scovery sought by Atias
Avi Atias seeks prehearing discovery of the followi ng itens:
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10.

11.

12.

13.
14.

15.

Any witten statenents and/or conpl aints nade by Lil ach
Ozarzon to Israeli |aw enforcenent regarding Avi Ati as;
Any notes of interviews with Lilach QOzarzon kept by
Israeli |aw enforcenent;

Any written statenents and/or conplaints nmade by O er
Atias to Israeli |aw enforcenent regarding Avi Atias;
Any notes of interviews with Ofer Atias kept by Israeli
| aw enf or cenent;

Any docunents showing the existence of a valid Stay
Order against Avi Atias issued by the Israeli famly
court;

Any docunents and/or pictures submitted to the Israeli
Mnistry of the Interior in connection with Avi Atias's
application for a new ID card on or about January 28,
2004;

A copy of the new ID card issued to Avi Atias on or
about January 28, 2004;

Any docunents and/or pictures subnitted to the Israeli
Mnistry of the Interior in connection with Avi Atias's
application for a new passport on or about January 28,
2004,

A copy of the new passport issued to Avi Atias on or
about January 28, 2004;

Any docunments and/or pictures submitted to the Israeli
M nistry of the Interior in connection with Oer Atias's
application for a new passport on or about February 1,
2004;

A copy of the new passport issued to Ofer Atias on or
about February 1, 2004;

Any docunents and/or pictures submitted to the Israeli
Mnistry of the Interior in connection with Oer Atias's
application for a new ID card in 2004;

A copy of the new ID card issued to Ofer Atias in 2004,
A copy of the recorded conversation nade by Lilach
Ozarzon with Avi Atias that was turned over to Israeli
| aw enf or cenent;

Al'l border control police records showi ng the | ast entry
into and exit fromlsrael for Avi Atias;
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16. Al border control police records showing the | ast entry
into and exit fromlsrael for Oer Atias;

17. Al Interpol-Jerusal emrecords showi ng the whereabouts
of Oer Atias;
18. Al Interpol-Jerusal em records showi ng the whereabouts

of Avi Atias;
19. Al docunent showing Avi Atias fled Israel to the United
States using a forged passport on February 9, 2004;

20. The full text of all laws for which Avi Atias stands

accused of committing in Israel;

21. The full text of the statute of limtations law in

I srael;
22. A copy of all arrest warrants issued for Avi Atias; and
23. The original Hebrew version of the Request for
Extradition and Affidavit in Support.
(Doc. 22, at 3-4.)

Atias seeks production of these itens of infornmation because they
arereferred to in the extraditi on Request or in the affidavit in support
of the Request. Atias argues that this infornmation will be relevant to
the court’s determnation of the “proper weight to give to the
all egations in the Request and Affidavit when conducting [the] probable
cause analysis.” (Doc. 22, at 4.)

Atias is not entitled to the breadth of discovery he seeks. Stated
sinmply, he is entitled to offer evidence at the extradition hearing that
explains, but does not contradict, the evidence offered by the
gover nment . The court’s duty is to determi ne whether the evidence
offered for extradition establishes probable cause, not whether such
evidence is subject to a defense or is not credible when conpared with
that opposed to it. Such issues are left to the trial on the nmerits in
the jurisdiction of the requesting party. E.g. R os, 2011 W 915162, at
*3-4 (D. Mnn. 2011).

Wth these standards in mnd, the court concludes that itens 5, 6,
7, 8, 9, 10, 11, 12, 13, and 22 are within the scope of information and
evi dence that woul d be adm ssible on behalf of Atias at the extradition
hearing. The other itens relate to issues of a defense to the charges
or the credibility of the Israeli evidence. The court will direct the
United States to report to the court in witing on or before July 11,
2012, when this information will beconme available to Atias.
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Motion for rel ease on bai
The United States has noved for the prehearing detention of Avi
Ati as. (Doc. 9.) The federal Bail Reform Act does not apply to
i nternational extradition. In re Extradition of Sutton, 898 F. Supp.
691, 693-94 (E.D. M. 1995). Bail in such cases nay be granted only
where there are special circunmstances. [|d. at 694.

Atias argues that his release will not present a public danger or
arisk that he will flee. These factors are not by thensel ves suffi ci ent
as special circunstances to warrant his rel ease. Id. at 696. Ati as
argues other special circunstances exist here, because (a) he has a
i kelihood of success in this extradition proceedi ng, because he has not
yet been formally charged in I srael and probabl e cause will not be shown;
(b) there is a likelihood of success on the nerits of his case in Israel
because of the applicable statute of Iinitations; (c) the length of del ay
in seeking his extradition indicates that the State of Israel does not
consider his extradition a priority; and (d) the novelty and uni queness
of his argument that the 2006 Protocol was not properly voted on by the
Senate will likely result in delayed proceedings.

The court at this tinme, on the record before it, declines to assess
factor (a), the strength of Israel’s presentation against Atias in the
extradition hearing to deternmine that it will not likely result in a
determ nati on of probabl e cause. As expl ai ned above, factor (b), whether
Atias is likely to be successful in Israel because of the applicable
statute of limtations, wll not be an issue in these extradition
proceedi ngs, and is not a special circunstance for determ ning whet her
to release him Al so, factor (c), whether Israel delayed seeking his
extradition because it did not consider extradition “a priority,” is not
a relevant factor; such is an internal policy issue for the State of
Israel to decide. Factor (d), the issue of whether the 2006 Protocol was
constitutionally voted on by the Senate, has been put to rest.

The court, however, is concerned about the I|engthy prehearing
passage of time being a special circunstance nmilitating for rel ease on
bai | . The court will take up this issue at a supplenental detention
hearing on July 17, 2012 at 1:30 p. m



ORDER

For the reasons set forth above,

I T 1S HEREBY ORDERED t hat a suppl enental hearing on the governnment’s
notion for the prehearing detention of Avi Atias is set for Tuesday, July
17, 2012, at 1:30 p.m

IT IS FURTHER ORDERED that the State of Israel, as the Party
Requesting Extradition shall produce to the United States the foll ow ng
docunent s:

a. Any docunents showing the existence of a valid Stay
Order against Avi Atias issued by the Israeli famly
court;

b. Any docunents and/or pictures submitted to the Israeli
Mnistry of the Interior in connection wth an

application for a new ID card in the nane of Avi Atias
on or about January 28, 2004;

C. A copy of the new ID card issued in the nane of Avi
Atias on or about January 28, 2004;

d. Any docunents and/or pictures subnitted to the Israeli
Mnistry of the Interior in connection wth an

application for a new passport on or about January 28,
2004 in the nane of Avi Atias;

e. A copy of a new passport issued in the nane of Avi Atias
on or about January 28, 2004;

f. Any docunments and/or pictures submitted to the Israeli
Mnistry of the Interior in connection wth the
application for a new passport on or about February 1,
2004 in the name of Oer Atias;

g. A copy of a new passport issued in the name of O er
Atias on or about February 1, 2004;

h. Any docunents and/or pictures submitted to the Israeli
Mnistry of the Interior in connection wth an
application for a new ID card in 2004 in the name of
Oer Atias;

i. A copy of a newlIDcard issued in the name of Ofer Atias
in 2004; and

K. A copy of all arrest warrants issued for Avi Atias.



IT 1S FURTHER ORDERED t hat, upon its recei pt of such docunents, the
United States shall provide such materials to Avi Ati as.

IT 1S FURTHER ORDERED t hat, on or before July 11, 2012, the United
States shall report in witing to the court the anticipated date for the
production of the aforesaid discovery naterials.

[ S/ David D. Noce
UNI TED STATES MAG STRATE JUDGE

Si gned on June 29, 2012.



